INTRODUCTION
The legislative and judicial dismantling of sovereign immunity is among the more significant and celebrated reforms of recent American administrative law.' In many instances, this development has given those seeking damages for wrongful governmental action their first and only defendant. Even in situations in which litigants already had a cause of action against individual public officials, making the government amenable to suit has enhanced the chances of actual recovery, since officials often lack the means to satisfy judgments rendered against them. 2 The immunity from liability enjoyed by public officials also has undergone a complex series of changes. 3 Though still in flux, this controversial area of the law today finds officials exposed to a considerable risk of personal liability for the wrongs they commit in connection with their performance of duty.
Although these developments might have gone even further in lowering the shield of immunity from the government and its officers, they represent a 1. See generally K. DAvis, ADmiNisTRATIvE LAW OF THE SEvEm'ms ch. 25 (1976) [hereinafter cited as K. DAvIs blessing for the victims of official wrongdoing. However, the emerging coexistence of governmental and officer liability has created a new problem of coordination. Without attempting to define the proper scope of liability for harm arising out of governmental activity, this Article explores various aspects of the coordination problem. After briefly sketching recent developments in governmental and officer immunity, and discussing the need for a coherent system of governmental tort law, I shall examine various ways of integrating governmental and officer tort liability so as to accommodate the purposes that the law of governmental torts may appropriately be asked to serve. A brief look will be taken in this connection at the approaches to the problem that have been adopted in French and German law.
I. Tim SHIFTING BACKGROUND OF IMMUNITY

A. The Sovereign Immunity Doctrine
Although a variety of arguments have been advanced for immunizing the government from suit without its consent, 4 the doctrine of sovereign immunity has been justified on the practical ground that satisfying private claims against the state would cause an intolerable drain on public funds and interfere with the effective functioning of government. 6 However, recent reflection has led to the view that such fears are exaggerated and that in any event asking innocent victims to bear alone the losses inflicted upon them through governmental activity is fundamentally unfair. 6 Today, the cost of compensating for mavy such losses is regarded as an ordinary expense of government to be borne indirectly by all who benefit from the services that government provides.
By enacting the Federal Tort Claims Act of 1946, Congress made the United States liable "in the same manner and to the same extent as a private individual under like circumstances." '7 However, this general waiver of immunity from tort liability excludes claims "based upon the exercise or performance or the failure to exercise or perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion involved be abused." 8 Although Congress of sovereign immunity has greatly enhanced the prospects of recovering damages from the government for the torts committed by its agents. Nevertheless, governmental liability has had its limits and will almost certainly continue to have them. As long as this is the case, plaintiffs will be tempted to join individual officials as defendants in governmental tort litigation if permitted to do so.
B. Individual Officer Immunity
Compared to sovereign immunity, the exemption from liability enjoyed by individual public officials has followed a highly erratic course. Over a relatively short period, the law has fluctuated between one extreme solution and another, without settling for too long at any one position. Matters today are still not entirely resolved.' 0 The restlessness of the courts on the question of officer immunity reflects conflicting policy considerations. On the one hand, wrongdoing seems worth deterring or punishing whatever hat the wrongdoer happens to wear. Moreover, there is something anomalous about denying relief to a tort victim simply because he had the added misfortune of being injured by a public official rather than a private citizen. Thus, the common law traditionally did not distinguish between public officials and private individuals for purposes of determining the scope of personal tort liability. In fact, courts that drew such a distinction often imposed a stricter standard of care on officials than on private individuals, holding them personally liable for the consequences of simple non-negligent mistakes. 20 More recently, however, the courts have recognized that the threat of personal liability may make public officials unduly fearful in their exercise of authority and discourage them from taking prompt and decisive action. 21 This concern, which rests upon the plausible though undocumented assumption that such burdens cannot be imposed upon individual officials without breeding an unhealthy timidity on their part, 22 has led many courts to accord administrative officials at least a qualified immunity that would relieve them of liability for the reasonable and good faith exercise of discretion within the scope of their authority. 23 Limiting immunity to discretionary functions follows from the premise that fear of personal liability can inhibit conduct only when there is room for judgment in deciding whether or how In "ministerial" matters in which officials are thought to have no such discretion this fear is somewhat naively assumed to have no inhibiting effect. 25 At the federal level, public officials have acquired an absolute immunity to ordinary tort suits which prevents inquiries even into allegations of corruption or malice. 26 However, since federal officials enjoy only a qualified immunity for constitutional torts, 27 their degree of exposure to liability varies with the theory on which the tort claim is based. 28 Although discussion of officer immunity has been dominated by the presumed impact of liability upon the performance by public officials of their discretionary functions, the case for immunity is strengthened by other considerations which apply to discretionary and nondiscretionary action alike. Holding public officials personally liable for all the consequences of their actions may be unfair. In the first place, the law often affirmatively requires officials, unlike private citizens, to take action associated with a strong likelihood of injury to others. 29 Certain high-risk services-fire and police protection, for example-have virtually no private law counterpart. Second, some governmental action is peculiarly inclined to affect the lives and fortunes of thousands of people. Concepts such as proximate cause, which enable courts to adjust the scope of liability in tort cases, may fail to protect officials from crushing financial burdens in cases involving many claimants. That these added objections to personal liability would seem to apply to nondiscretionary as well as discretionary action has not prevented most courts from confining officer immunity to acts of the latter kind. Thus, it seems that the courts are troubled chiefly by the danger of bridling the free exercise of judgment by public officials. The dramatic rise in recent years in the number and scale of civil damage actions against government officials has heightened concern over the implications of officer liability.
3 1 Nevertheless, the courts continue to disagree on how best to resolve the tension between society's interest in compensating its injured and in keeping public officials unafraid. Thus they remain divided over the kind of immunity that public officials should enjoy. This division is especially apparent on the federal level. Influenced by scholarly criticism, as well as by the acceptance of qualified immunity in state law 82 and in federal civil rights 88 Because the doctrines of sovereign and officer immunity spring from distinct, if related, concerns, each has evolved independently. This continuing dissociation is not limited to jurisdictions that still lack general legislation on governmental tort liability. 40 Even when legislatures undertake to restructure governmental tort law from the bottom up, they tend to leave officer liability curiously out of the picture in important respects.
A. The Coexistence of Governmental and Officer Liability
In the first place, few statutory waivers of sovereign immunity address the threshold question of whether the introduction of governmental liability has the effect of immunizing the individual official. 4 1 Many state statutes say nothing on the subject,4 though if litigation under the Federal Tort Claims Act is any guide, the courts will probably interpret them as leaving public officials exposed to personal liability. 43 Most statutes that deal with officer liability do so only obliquely by authorizing or requiring the government to purchase liability insurance on behalf of its officers and employees, 44 provide individual defendants with a free defense in damage suits arising out of their official action, 45 or to pay judgments rendered against them.
0
Assuming that the advent of governmental liability does not bar litigants from suing public officials in their individual capacity, a number of important procedural questions arise. If a prospective plaintiff must give the government formal notice of his tort claim before bringing suit against it, must he also notify the government when he intends to sue one of its officers or employees instead? 47 Do special courts or commissions that have been established to decide governmental tort claims have jurisdiction over actions against individual officials arising out of the same set of facts, and if so, is that jurisdiction concurrent or exclusive? 48 Few statutes answer such questions.
B. The Coextensiveness of Governmental and Officer Tort Liability
The more difficult problem is whether the liability of public officials should be coextensive as well as coexistent with governmental liability. The solution depends not only upon whether the action is regarded as tortious irrespective of whom the plaintiff chooses to sue, but also upon how the term "scope of authority" is defined and whether the term "discretionary" is given the same meaning for purposes of both governmental and officer immunity. Unfortunately, few tort claims statutes take any position on these points.
49
Nsv. Rev. STAT. § 41.038 (1977) decision of the District of Columbia Circuit in Carter v. Carlson 7 illustrates the magnitude of the task. In that case, plaintiff, alleging that he had been arrested by a District of Columbia police officer without probable cause and then beaten with brass knuckles, sued the officer, who was never found for service of process, his precinct captain, the Chief of Police, and the District of Columbia. In reversing the district court's summary dismissal, Judge Bazelon observed for the majority that common law immunity for discretionary acts does not extend to torts committed by police officers in the course of making an arrest."" However, since the arresting officer was not a party, the court turned immediately to the possible liability of the captain and Chief of Police. In keeping with the common law rule, it held that they would be entitled to immunity only if their supervision and training of the officer amounted to discretionary action, a matter to be decided by the district court. 6 9 The court then examined the liability of the sovereign, the District of Columbia. It observed that while the District's direct liability for inadequately training or supervising police officers likewise depended upon the discretionary nature of those responsibilities, 6 0 the District might also be vicariously liable for the torts of its officials. On this point, the court took the categorical view that if an arresting officer is not immune from liability for the torts he commits in making an arrest, then the government employing him should not be immune from liability for them either: "If the arresting officer himself is subject to suit for his tort, it is hard to conceive of any substantial additional threat to the efficiency of government that would result from subjecting the District to suit as well."' 1 Finally, the court considered the government's potential vicarious liability for the conduct of the captain and Chief of Police. It held first that, as in the case of the arresting officer, if the captain or Chief of Police were liable, the District of Columbia should automatically be liable as well. In its view, if the threat of personal liability did not impair the officers' performance of duty, the threat of governmental liability could not do so. 6 " In that case, a superintendent of schools brought a damage action against the school district and three of its trustees alleging in part that the trustees had made defamatory statements concerning her official conduct to the press, to members of the public, and to government officials engaged in investigating charges of misconduct against her. The court ruled that the trustees' cooperation in the investigation was a discretionary activity entitling them to absolute immunity from suit. 65 Nevertheless, it held that they might still be liable with respect to statements made to the press and public, since making those statements lay beyond the scope of their authority. 66 On the other hand, precisely for that reason, the school district could not be made to answer for them. 67 Significantly, as in Carter, the court advanced the converse proposition that the government might be liable for injury caused by its officials even when the latter are personally immune. It considered it "unlikely that officials would be as adversely affected in the performance of their duties by the fear of liability on the part of their employing agency as by the fear of personal liability." 68 However, the court ultimately decided to extend immunity to the school district. While it did not explain this decision, the court presumably feared that exposing the district to liability would have too adverse an effect on the trustees.
69
Although the Carter and Lipman opinions squarely confront the problem of the coextensiveness of governmental and officer liability, they do not offer entirely satisfactory solutions. On the first issue-whether the 63. Id. Recognizing the "conceptual difficulty with the notion of imposing vicarious liability on the District for the conduct of officers who are not themselves subject to liability," Judge Bazelon noted that under principles of respondeat superior, a master may assert his servant's substantive defenses, but not his immunity to suit. . "There is a vital public interest in securing free and independent judgment of school trustees in dealing with personnel problems, and trustees, being responsible for the fiscal well-being of their districts, would be especially sensitive to the financial consequences of suits for damages against the districts." Id.
existence of officer liability necessarily implies governmental liability-the California court, but not the District of Columbia Circuit, expressly excepted the situation in which a public official acts beyond the scope of his authority. 70 While the meaning of the term "scope of authority" for these purposes is less than clear, some such exclusion is useful in relieving the government of liability where its connection to the tort is too remote. 7 1 Moreover, the District of Columbia Circuit assumed without discussion that the government should not be relieved of liability simply because the official acted willfully or wantonly within the scope of his authority.
72-
The Lipman Court did not entertain the question. Although we may ultimately conclude that the government should be liable even in such situations, 73 the matter deserves more careful consideration. Finally, there may be independent reasons in a given case for limiting or excluding governmental liability that have little if anything to do with the danger of inhibiting public officials. Such reasons include fiscal considerations and the inappropriateness of judicial involvement in political decisionmaking.
7 4
Any automatic inference of governmental liability from officer liability may obscure such factors. The converse position adopted by both the Carter and Lipman courts -that under certain circumstances the government should be liable for the torts committed by its officers though the officers themselves are not liablerests on firmer ground. 75 Even if we may assume that the prospect of gov-70. Because the defendants in Carter did not allege that the arresting officer had acted beyond the scope of his authority, the issue was not reached. See 447 F.2d at 361.
71. See, e.g., Barr v. Matteo, 360 U.S. 564, 573-74 (1959). Whether the Lipnan court decided the "scope of authority" issue properly is of course another matter. For example, it apparently gave no consideration to the question of whether the trustees knew or reasonably should have known that making statements about the superintendent to the press and public exceeded the scope of their authority. However great the need for compensation in any given case, it may be unfair to impose exclusive liability on the individual officer for honest and excusable misjudgments of this kind.
72. According to Judge Bazelon, "When a tort is made possible only through the abuse of power granted by the government, then the government should be held accountable for the abuse, whether it is negligent or intentional in character." 447 F.2d at 366.
73. The view that a master may be held vicariously liable for the intentional torts of his servants has gained broad acceptance. In a recent decision holding that the government would be liable for the constitutional torts of law enforcement officers, even though the latter might be immune, the court relied heavily on legislative history of the 1974 Amendments to the Federal Tort Claims Act, [Vol. 77:1175 ernmental liability in damages will trouble any official who is sensitive to the disfavor of his superiors, it should not dampen his zeal nearly as much as the prospect of personal liability. Unless the government's exposure to liability can genuinely be expected to impair seriously the official's performance of duty, the government should not enjoy immunity from liability simply because the official is immune.
More important, as a policy matter, any rigid equation of governmental with officer immunity assumes a happy congruence between the compensatory purposes of tort law, on the one hand, and its deterrent and retributive purposes, on the other, that simply does not exist. Situations frequently arise in which it is appropriate to require the government to compensate for harm done by a public official, even though it is inappropriate to hold the official personally liable. For example, in the well-known case of Miller v. Horton, 76 a state health officer, acting under a statute requiring him to destroy horses infected with glanders, ordered plaintiff's horse put to death in the reasonable though mistaken belief that it had the disease. Imposing liability on the government rather than the innocent officer in that case would have provided the victims a remedy, while distributing the loss over the entire community in whose interest the program was presumably initiated. This would have been a fair and sensible result. Moreover, even if an official has acted culpably, placing the full monetary burden on his shoulders may be out of proportion to his fault. Consider the case of a municipal power plant operator whose slight delay in responding to danger signals paves the way for a blackout with untold financial consequences for the entire community.
A further justification for accepting a broader scope of governmental than officer liability is that some losses occasioned by governmental activity may not be traceable to any particular official. For example, legislation may impose duties upon the government that the latter simply fails to implement. Some state tort statutes now deal explicitly with this situation by establishing governmental liability in damages for failure to exercise reasonable diligence to carry out the law. 77 More generally, however, a governmental operation may suffer from inefficiency, delay or other systemic disorders that cannot be laid at the feet of any particular official yet still cause injury that warrants compensation. The view that governmental immunity should be narrower than officer immunity has found support in the literature. See, e.g., K. 
C. The Allocation of Liability
Even assuming a perfect correlation between the tort liability of the government and its officials, the problem remains of allocating the burden between them in any given case. Indeed, this problem may arise as long as there is any overlap in liability. In situations in which both the government and the individual official are sued for torts committed by the official while acting within the scope of his authority, courts may have to resort to common law or statutory principles of responsibility among joint tortfeasors in deciding whether and to what extent apportionment of damages or contribution is appropriate.
78 Application of such general rules in the peculiar context of governmental torts may produce individual results that are undesirable for reasons discussed earlier. 79 Moreover, the official may have acted in whole or in part beyond the scope of his authority, and to that extent he should be exclusively liable. Matters become still more complex when the government is directly rather than vicariously liable, as in cases in which it breaches an independent duty to supervise its officers and employees or where the deficiency complained of is basically systemic in character. 80 The fact that litigants frequently sue only the government, on the assumption that its pocket is invariably broader and deeper, does not dispose of these difficulties. If the litigant recovers, the common law may entitle the government to indemnification from the official in whole or in part.
8 ' Conversely, if a litigant chooses to make the individual official his sole defendant, and prevails on the merits, that official too may have a common law right of recovery against the government. legislation is more explicit. Some statutes require the government, within stated limitations, to pay judgments rendered against its officials or to indemnify the latter for judgments they have already paid. 8 Others entitle an official who is sued to a free legal defense by government attorneys 8 or to reimbursement of his litigation costs. 8 7 On the other hand, state legislation frequently provides the government with a limited right of indemnity against its officials both for judgments it has had to pay as a result of their misconduct 88 and for the litigation costs involved. 9
The ill-defined relationship between governmental and officer liability at common law and, to a lesser extent, under tort claims legislation, calls for remedial action. First, on a practical level, prospective plaintiffs need a clearer idea than they can possibly have today of the monetary responsibility of governments and their officials. The current proliferation of defendants in damage actions against public authorities may not be due entirely to nuisance value, but may owe something to litigants' honest uncertainty over what relief if any can be expected from whom. Second, confusion over the relationship between governmental and officer liability has serious implications for the courts, for it compels them to cope with the intricate problems of coordination discussed in this section on a cumbersome case by case basis. Third, such confusion leaves essentially unresolved that imponderable with which the law seems so concerned-the impact upon public officials of the threat of personal liability. 90 Admittedly, the difficulty of devising a formula that will maximize the putative benefits of fear, while minimizing its harm, can scarcely be exaggerated. But even in the absence of further empirical research, common sense admonishes against choosing a system in which the climate of fear is too unpredictable either to tame the reckless or to allow the timid to act.
Clearly, the task of balancing the interests relevant to governmental tort litigation is legislative in character. The following section explores some statutory alternatives to the pattern of vaguely parallel governmental and officer tort liability that prevails today.
III. ALTERNATIVE MODELS FOR INTEGRATING GOVERNMENTAL AND OFFICER TORT LIABILITY
The serious difficulty created by the dissociation between governmental and officer tort law suggests the advantage of a model based primarily upon the liability of either the individual official or the governmental entity.
A. Officer Based Liability 1. Exclusive Officer Liability. Whatever its merits from the point of view of individual deterrence, any approach to governmental tort law based exclusively on officer liability raises serious objections. The most important of these is the probable frustration of tort law's compensatory purposes. Unless all public officials are made to carry a generous quantity of liability insurance, 91 or governments are made to carry it for them, 9 2 their frequent incapacity to satisfy large judgments would make any such system unacceptable. 93 Furthermore, wherever the line between too much and too little fear of liability may be drawn, holding public officials exclusively liable for tort claims arising out of governmental activity is likely at times to dissuade them from taking prompt and decisive action.
Officer Liability with Indemnification.
During the period in which the sovereign immunity doctrine effectively shielded the government from tort liability, any effort to accommodate the various interests at stake proceeded from the premise that the individual official, if anyone, would be primarily liable for government-infficted injury. The heavy burden thus imposed on the official might then be alleviated through full or partial indemnification by the government. 94 or even compel 6 the government to indemnify its officers. A few state legislatures have taken the logical next step of requiring the government to satisfy those judgments directlyY T Even in the absence of any such statute some courts have recognized a limited common law right of idemnity. 5 Virtually every existing right of indemnity enjoyed by public officials is subject to exclusions not only for action beyond the outer perimeters of their authority, but also for egregious action within those preimeters. Egregious action has been defined variously, 99 but each definition seeks to ensure that the individual official ultimately bears personal liability in those situations where the need for deterrence and retribution is greater.
The most curious aspect of indemnification may be the widespread assumption among scholars that it is in fact practiced. Professor Jaffe, for example, is probably correct in suggesting that plaintiffs often bring damage actions against public officials as an indirect means of reaching public funds; 100 but he further assumes that the government actually reimburses its officials for judgments they have paid, arguing from this premise that the prospect of personal tort liability serves no real deterrent purpose. 10 1 Yet, the assumption that the government generally indemnifies its officials for service-related judgments, or pays those judgments for them, may not be warranted. The federal government, for example, does so only in the narrow category of cases in which Congress has authorized the practice expressly. 10 2 Though the Constitution is silent on the subject, the Justice Department has taken the view that paying the judgments of federal officials in any other case would be an unauthorized expenditure of public funds. 103 Until now, the most the federal government has been willing to do is to pay in full those judgments rendered jointly against it and one of its officials and to release the official from any further liability. 10 4 To some extent, confusion may stem from the failure to distinguish between payment of judgments, on the one hand, and provision of a free legal defense, on the other. Rare circumstances aside, 105 the Justice Department normally will offer a federal official the free services of its own attorneys, provided he was acting within the scope of his authority at the time the injury occurred. 0 6 Cases arise, however, in which the Justice Department declines to defend a federal official even in a service-related action. One example is where a federal criminal indictment or information has been issued against an official with respect to the same acts which underlie the tort action. 0 7 Though the Department's chief concern in such a situation is avoiding a a conflict of interest between its civil and criminal divisions, 10 8 it also justifies its refusal to defend on the ground that doing so would serve no valid governmental interest. 10 is merely "the target of a criminal investigation," it still will not represent him, but it may in its discretion pay for the services of private counsel, thus assuring him a free, conflict-proof defense. 110 Further potential for conflict arises when a plaintiff in a civil suit growing out of governmental action sues two or more federal officials who have inconsistent defenses."' Because of the casual joinder of multiple defendants in governmental tort litigation today, this situation occurs with great regularity. The Department's usual response is to engage private counsel for each defendant."1 2
Underwriting the costs of a legal defense in these two kinds of situations has proved an expensive proposition. The Attorney General recently reported that, although the bar is generally willing to defend federal officials at reduced fees, the Justice Department spent more than a million dollars over the last two fiscal years for outside legal services.' 13 problem in preparation for what was to become the state's governmental tort claims legislation, n lT it found the practice of indemnification to be "haphazard and incomplete." 118 The little research that has been done elsewhere tends to support this conclusion.' 1 9 As noted earlier, 1 20 however, a growing number of states have since authorized or required public entities, within limits, to indemnify public officials for judgments and legal costs incurred in connection with their work.
One disadvantage of the indemnification approach, even when expressly provided for by statute, is that it requires individual officials who are sued to take the initiative in obtaining their indemnity from the government. Dislike of litigation, fear of reprisals, or sheer inertia can easily deter officials from doing so. Ironically, those whose timidity indemnification is designed to overcome might be the ones most reluctant of all to demand it.
The indemnification approach has a second major drawback. Because tort victims still would have an action only against the individual official, their interest in compensation would remain subordinate to the latter's ability to pay.' 21 Inherent in such a situation is the risk that plaintiffs may not obtain full relief. Even if the system were modified to make the government secondarily liable to tort victims for any unpaid balance on judgments against a public official, that protection might be unavailable in cases falling within the excluded category of egregious misconduct. 122 Yet, leaving the tort victim without compensation when he is most mistreated seems not only arbitrary, but perverse. At least where the official is acting broadly within the scope of his authority when he commits the tort in question, the government should guarantee relief.
B. Government Based Liability
1. Exclusive Governmental Liability. The case for a system of exclusive governmental liability is an attractive one. First, like the master-servant rule in private law, exclusive governmental liability recognizes the greater capacity of employers than of employees to provide compensation. 23 Besides having a deeper pocket, the government through taxation can more easily distribute such losses among all who benefit from its services. Second, exclusive governmental liability may have advantages from a deterrence point of view. By encouraging higher standards of care in the selection, training, equipment, and supervision of personnel, such a system can have at least as positive an effect on governmental performance as one based upon liability of the individual official.'" It would also protect the official from any paralyzing threat of direct personal liability, thus presumably improving morale and effectiveness.
Finally, the principle of exclusive governmental liability offers distinct advantages from the point of view of litigation. In its absence, plaintiffs tend to sue multiple defendants as a means of enhancing the likelihood of ultimate recovery. An immediate consequence of joining individual officials and the government as defendants is that the officials may need independent legal representation in order to enjoy a conflict-free defense. The cost of those services may pose a major financial hardship. Even if the government pays the bill, as is often the case,1 25 the cost will consume precious tax dollars. 126 Furthermore, adding defendants increases the complexity of litigation in nearly every procedural respect. Compounding parties usually means compounding substantive issues as well. Although removing the individual official as defendant normally will not remove him as witness, it may lessen and even obviate the need to resolve issues such as good faith or reasonableness upon which personal immunity may depend. Sole governmental liability, in short, promises aggrieved persons adequate compensation for their losses while eliminating the temptation to inject unnecessary defendants and issues into the litigation.
Systems of exclusive governmental liability are not unknown. One example is the federal statute which creates an exclusive cause of action against the United States for the negligent operation of a motor vehicle by a federal employee within the scope of his employment. 127 Moreover, as a practical matter, exclusive governmental liability obtains whenever a statute obligates public entities to defend their officers and employees in civil damage actions and to pay any resulting judgments. 130. Justice Department Bill, supra note 129, § 5. The "under color of" test is described as broader than the "within the scope of" test. Bell Letter, supra note 129. The bill provides that, upon certification of scope of employment or color of office by the Attorney General, a lawsuit filed against an individual federal official in state court will be removed to federal district court and the United States substituted as defendant. The suit would then proceed as if it had been initiated against the United States under the Federal Tort Claims Act. Justice Department Bill, supra note 129, § 6; Bell Letter, supra note 129.
By recognizing a broad statutory cause of action against the United States for the constitutional torts of its officials, the bill greatly expands the bases of federal liability. Sections 1 and 2 of the bill provide that causes of action based on constitutional tort theory would be governed by federal law. Nevertheless, state law would continue to apply to common law tort actions brought under the Federal Tort Claims Act. 28 U.S.C. § 1346(b) (1970). Damages would be governed by state law regardless of the theory upon which the court grants them. See Bell Letter, supra note 129. However, § 3 of the bill would guarantee the victim of a constitutional tort at least $1,000 in liquidated damages, as well as reasonable costs, including attorney's fees.
131. 28 U.S.C. § 2680 (1970). In particular, actions for libel, slander, misrepresentation, deceit, and interference with contract rights would continue to be excluded from the Federal Tort Claims Act. Id. § 2680(h). Justice Department Bill, supra note 129, § 8. The discretionary acts exception presumably also remains unaffected.
132. Justice Department Bill, supra note 129, § 3. See Bell Letter, supra note 129. Beyond those cases, common law principles of officer liability presumably would remain unimpaired. regards the element of personal fault. Because there are good reasons for preserving the personal liability of public officials, at least where they have acted egregiously-for example in the case of intentional wrongdoing or gross negligence-this objection is important. First, the harm resulting from such conduct is probably more easily avoided than the harm caused by simple negligence and is therefore a poorer candidate for consideration as an ordinary cost of government. Second, if the threat of personal liability serves some deterrent purpose, its imposition would seem particularly useful where willful or wanton misconduct is concerned. Finally, even if such conduct cannot readily be eliminated, it does not follow that the public should have to pay for its consequences. On the contrary, retributive justice would seem to demand that public officials answer personally for egregious conduct. 18 3 Such considerations suggest the importance of not absolving public officials of responsibility for their irresponsible behavior. The Justice Department bill meets this need through a system of administrative discipline. It specifically requires the Attorney General to refer the matter to the head of the department or agency involved "for such further administrative investigation or disciplinary action as may be appropriate"' 3 4 whenever an official's misconduct results in the payment of damages by the federal government.
A system of administrative discipline has obvious strengths. First, its broad assortment of penalties--censure, fine or suspension, to name a fewprovides a flexibility often missing in awards of civil damages.' 3 5 Thus, the sanction to be imposed on the offending official would be dictated not by the victim's entitlement to compensation, but by a variety of more directly relevant factors such as the official's past record of service, the risks inherent in his job, and the paralyzing effect, if any, of personal liability upon his and others' future performance. Of course, attention should also be given to the deterrent value of the sanction chosen. In addition, it might be desirable to require an official to reimburse the government for compensation and other costs incurred as a result of his egregious misconduct, or to deprive him of 133 . It has been questioned whether taxpayers should be asked to underwrite the cost of insurance to protect against liability arising out of intentional wrongdoing. Insurance policies frequently exclude protection against this kind of conduct. See McManis, supra note 3, at 850-51.
134. Justice Department Bill, supra note 129, § 7. Although the bill does not expressly so provide, the Supreme Court's construction of the Federal Tort Claims Act in United States v. Gilman, 347 U.S. 507 (1954), would rule out any governmental right of recovery against the individual official. See also note 158 infra. Judge Wilkey has suggested, as an alternative to civil liability, "oversight-by the press, by Congress, by the public, and by internal agency personnel." Expeditions Unltd. Aquatic Enterprises, Inc. v. Smithsonian Inst., 566 F. (1977) . Sanctions available at the federal level include removal, suspension, leave without pay, and reduction in rank or pay. 5 U.S.C. § 7511 (1970); 5 C.F.R. § 752.101 (1977) .
any sum by which he may have been unjustly enriched. Given the fact that official misconduct can take any number of forms, from motor vehicle violations to defamation, flexibility in the disciplinary process is highly useful.
Second, a system of administrative discipline in and of itself would be an effective deterrent. Recent scholarship suggests that public officials respond at least as favorably to the threat of direct and immediate servicerelated sanctions as they do to the threat of civil litigation and eventual liability in damages. 136 In any case, the fact that the offending official may not be a party to the litigation or run the risk of personal liability does not necessarily mean that the litigation and liability would serve no deterrent purpose. Indeed, focusing civil liability on the government may actually have an advantage in this respect. 13 Third, isolating for separate treatment the issues related to deterrence and retribution would simplify the conduct of tort litigation, thus permitting courts to concentrate on the victim's entitlement to compensation. At the same time, disciplinary responsibility would be left in the hands of the relevant department or agency head, who is presumably more familiar than a judge with the difficulties that a particular official faces in his work. Finally, a system of administrative discipline, unlike private litigation, would not make the imposition of sanctions for misconduct depend upon whether the victim chooses to institute legal action.
The effectiveness of this approach depends, of course, upon the unarticulated premise in the Justice Department's bill that a system of disciplinary sanctions would be taken seriously. While evidence suggests that until now such systems have not functioned adequately, 8 s efforts toward reform appear to be underway.
3 9 Since the Justice Department proposal would assign to the disciplinary mechanism virtually the entire deterrent and retributive function, the importance of its reliability can scarcely be exaggerated. In the final analysis, no system based upon exclusive governmental liability should be adopted simply because it offers an expedient way of compensating the victims of government-inflicted harm. Society has at least as much interest in preventing misconduct as in compensating those injured Professor Vaughn advocates, among other things, a mechanism by which aggrieved citizens may invoke disciplinary procedures against delinquent officials. M VAUGHN, supra note 135, at by such misconduct. Society also has a right to insist that when public officials conduct themselves egregiously, they do so at their own risk.
Governmental Liability with Indemnification.
A system of governmental liability with indemnification would preserve the compensatory advantages of exclusive governmental liability. To achieve the desired deterrent and retributive effects in cases of egregious misconduct, however, it would rely not upon administrative discipline but upon a judicially enforced right of recovery. In light of the Supreme Court's refusal to infer a governmental right of recovery under the Federal Tort Claims Act, 140 legislatures seeking to establish such a right may have to do so expressly. On the other hand, since subrogating the government to service-related claims against its officials is fully consistent with common law principles, 14 ' any intent to exclude or limit a right of recovery likewise should be made explicit.1
42
It is important to note that statutes establishing a system of governmental liability with indemnification rarely 43 make the plaintiff's cause of action against the government exclusive.' 44 Because they permit the joinder of the individual official as defendant, such statutes leave the door open to complicated litigation that is vexatious to public officials. An express exclusivity provision would eliminate this problem.
Assuming the plaintiff is permitted to sue only the government, the key issue remains whether the governmental right of recovery only introduces similar problems of complicated, vexatious litigation at a later stage. It probably does not. In the first place, if the government prevails in the main action, it will have no right of recovery. Assuming that the government loses, it would seek indemnification only if it were convinced that the official acted egregiously. Even then, the government might conclude that the detrimental effect of the threat of personal liability on the official and his colleagues outweighs the need for indemnification and deterrence. Thus, allowing the government to determine initially issues such as an official's good faith or an official's need for freedom from fear of liability might, as in the exclusive liability model, release the courts from having to consider such questions in the vast majority of cases. In any event, giving the government rather than the injured party the discretion to sue the official would make the official's exposure to litigation and liability less arbitrary than it is today. 1 4 5 Cases will arise, however, in which the government seeks to enforce a claim to which it is subrogated, and some mechanism for handling such cases must therefore be devised. This raises delicate procedural problems. The interest in removing issues peculiar to an official's immunity defense from the main action militates in favor of barring the government from suit until that action has terminated. However, since the official would then appear in the first proceeding as at most a witness, he would not be bound by the court's findings. This would invite a subsequent relitigation of issues, thus imposing an added burden on judicial and personal resources.
On the other hand, permitting the government routinely to file thirdparty complaints against individual officials upon the commencement of the main action would thwart the very purpose of confining the plaintiff to a suit against the government. It would complicate, often needlessly, the conduct of the main action. More importantly, by hastening the direct involvement of individual officials in tort actions brought against the government, it might intensify their fear of personal litigation and liability. On balance, it seems desirable to require the government if possible to assert its right of recovery against its officials in the course of the main action, but not necessarily at the outset. In fact, the government might be barred from asserting it at all, unless and until the evidence suggests a prima facie case of egregious misconduct.
There is probably little reason to fear the precipitous or indiscriminate filing of third-party complaints. A more serious concern is whether the government would exercise its rights of recovery at all. Studies on the exercise of similar rights in the private sector suggest that some skepticism on this score may be warranted; apparently private employers rarely pursue subrogated claims against their employees. 1954) . This may simply reflect the capacity of employers to absorb and pass on to the consumer the losses caused by employees, just as they pass on other costs of doing business. It may further reflect concern over the adverse effects of personal liability on employee morale and labor relations.
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47 Still, these data should not be regarded as decisive. The mere fact that an available means of preventing and punishing official misconduct is underutilized is a poor reason for discarding or rejecting it. Indeed, the situation calls for developing means by which the government may be encouraged, and under certain circumstances compelled, to exercise its limited rights of recovery. Without such means, the deterrent and retributive purpose of the system would be undermined.
148
A further problem raised by the partial indemnification model is defining the category of egregious conduct to which the government's right of recovery should extend. It is generally assumed that a standard such as "fraud, corruption or . . .malice" 1 49 should apply. Such a standard has certain advantages. It accords with the widely held belief that deliberately wrongful behavior merits harsh treatment on both retributive and deterrent grounds. 50 Moreover, requiring the government to show fraud, corruption or malice in order to recover limits the exposure of public officials to litigation and liability. Officials who actually exercise good faith in the performance of their duties should have relatively little to fear.' 5 '
While it may not be difficult to rally support for the principle that public officials should pay personally for their fraud, corruption or malice, 52 the fact remains that conduct which is neither fraudulent, corrupt nor malicious still may be highly improper and injurious. 153 Yet, as both federal constitutional tort 54 and civil rights' 55 cases suggest, conditioning the govern- 247-48 (1974) : "It is the existence of reasonable grounds for the belief formed at the time and in light of all the circumstances, coupled with good-faith belief, that affords a basis for qualified immunity of executive officers for acts performed in the course of official conduct."). Toward the end of the Wood opinion, the majority seemed to merge the objective and subjective tests, requiring ment's right of recovery against its officials upon a showing of bad faith would make it impossible to impose personal liability in such situations. Recognition of this fact may account for the current tendency of state legislatures to define egregious misconduct in objective as well as subjective terms.
156
C. Alternative Models Compared
An acceptable system of liability for government-inflicted harm should adequately serve tort law's compensatory, deterrent, and retributive purposes without unduly inhibiting official initiative. As we have seen, officer based liability may fail to fully compensate the victim. Moreover, under those models an official's accentuated exposure to litigation and liability may be unjust and counterproductive. Government based liability, on the other hand, provides a more promising alternative.
The fundamental advantage of government based liability is that it permits separation of the various interests served by tort liability in the governmental context. Making the government initially liable in damage actions brought by governmental tort victims would tend to simplify litigation and enable courts to focus on the victim's entitlement to compensation, without continuous concern over the exposure of public officials to undue anxiety. Questions of deterrence and retribution, at present crudely resolved through direct officer liability, would be left in the first instance to the government. Redress against the offending official, should the government deem it appropriate, might be provided through a disciplinary mechanism or a limited right of recovery in the courts. However, to constitute an effective deterrent against serious misconduct, the prospect of personal accountability must be real. For this reason, whichever system is adopted, safeguards should be provided to enhance the likelihood of its actual use. For example, the decision to invoke the disciplinary process or the government's right of recovery might be made mandatory in certain cases, or at least vested in a governmental unit other than that served by the offending officer.'
57
As compared to the right of recovery in the courts, administrative discipline has several important advantages. Besides offering flexibility of sanctions, it would lessen the involvement of the courts in internal disciplinplaintiffs to establish that the defendants acted with "such an impermissible motivation or with such disregard of the student's clearly established constitutional rights that [their] action cannot reasonably be characterized as being in good faith." 420 U.S. at 322. Accord, Procunier v. Navarette, 98 S. Ct. 855 (1978) .
156. See, e.g., UTAH CODE ANN. § 63-48-5(2) (1977) ("gross negligence, fraud, or malice"). See also notes 45, 87-89, 95-97 supra.
157. Under the 1974 Amendments to the Freedom of Information Act, 5 U.S.C. §552(a) (4) (F) (1976), the Civil Service Commission is required to initiate proceedings to determine whether disciplinary action is warranted in every case in which a court ordering production of agency records finds that "the circumstances surrounding the withholding [of those records] raise questions whether agency personnel acted arbitrarily or capriciously." The agency concerned must take the corrective action that the Commission recommends. See also note 139 supra.
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[Vol. 77:1175 ary matters, though of course leaving open the possibility of limited judicial review over the imposition of sanctions. As a practical matter, too, the government may be less reluctant to seek redress against public officials if it does not have to go into court, at least in the first instance, to do so.
In view of the apparent advantages of the disciplinary mechanism as a means of redress, it may be tempting for simplicity's sake to make it the government's sole recourse against the offending official. The proposed amendments to the Federal Tort Claims Act adopt this course. 158 However, the situation may arise in which the government is persuaded at an early stage that the official acted egregiously and that imposing a measure of personal liability would be appropriate. Foreclosing the government in such a case from bringing the official into the pending tort litigation as a third party defendant would bar the orderly and complete resolution of the controversy and only invite the relitigation of common issues within the disciplinary process, and perhaps in court, at a later date.
In the short run at least, it would seem preferable not only to leave the appropriate governmental authority discretion in deciding whether to proceed against the individual official, but also to leave it the option of proceeding by way of disciplinary action or right of recovery. Actual experience, coupled with research, should provide valuable insight into the relative practical advantages of these alternatives and, more importantly, into ways in which they can be made more effective.
IV. THE INTEGRATION OF GOVERNMENTAL AND OFFICER TORT LIABILITY IN FRENCH AND GERMAN LAW
Recent developments in governmental tort law in France and Germany lend support for reform of the kind this Article has suggested. At the same time, however, they point to the need for close attention to the form of recourse against the individual official. Because the problem of 158. The Justice Department gave four reasons for not providing for third party actions: first, public officials normally can satisfy only modest money judgments; second, egregious misconduct rarely occurs; third, the threat of personal involvement in tort litigation would impair employee morale; and finally, the third party action would complicate litigation and necessitate retention of private counsel at government expense. Bell Letter, supra note 129. None of these reasons is persuasive. First, though a public official may be unable to satisfy the full amount of the government's tort liability, he may be able to satisfy that portion for which the government decides to seek recovery. Significantly, under government-based liability, an official's inability to satisfy the judgment rendered against him in a third party action would not jeopardize full compensation of the tort victim, since the government remains primarily liable. Second, the fact that the Justice Department anticipates little occasion for the government to exercise a right of recovery is a poor reason for denying such a right in cases where its use would be appropriate. Moreover, the probable infrequency of its use only weakens the Department's remaining arguments. The availability of a weapon so seldom-and hopefully discreetly-used is unlikely to undermine officer morale very seriously. Similarly, if the government rarely makes its officials third party defendants, the complication of litigation and cost of outside counsel should be relatively modest. In any case, if the government finds underwriting the cost of private counsel too onerous, it might reconsider the practice, especially in view of the fact that under the governmental liability with indemnification model no public official would be brought into the tort litigation until the government satisfies itself that he acted egregiously.
integrating the government's tort liability with that of its officials raises policy concerns which are more or less universal in character, the French and German experience in this regard is worth considering.
A. French Law
Even after the Revolution, the notion that the sovereign could do no wrong continued to immunize the French state from tort liability. 50 Furthermore, individual officials could be sued only with the consent of the Conseil d'Etat. Such consent was given only when the official had acted well beyond the scope of his authority. 160 These coexisting immunities reflected the strong republican suspicion of interference by the courts in governmental operations.
In the 1870's, the Third French Republic instituted sweeping changes in the area of governmental torts. It abolished the privilege enjoyed by public officials and subjected them to suit in the civil courts under the Civil Code as if they were private parties. 1 6 It also recognized the Conseil d'Etat as an administrative court and created a special body, the Tribunal des Conffits, to draw jurisdictional lines between the civil and administrative courts. 162 In the early Blanco decision, 168 the Tribunal indicated that the government could be sued in the administrative courts for the torts committed by its officers, and that those courts were at liberty to develop their own substantive principles of law. It noted that governmental liability "cannot be governed by the principles set out in the Civil Code for relations between private individuals . . . [I]t is neither general nor absolute,
[but] . . .has its own special rules which depend upon the needs of the service and the necessity to reconcile the rights of the state with private rights .... ,"164 In the century since Blanco, the French courts have continued to distinguish between damage suits against the government and those against individual officials. In another early decision, the Tribunal des Conflits drew a fundamental distinction between faute de service (service-related fault), for which the government alone could be sued in the administrative courts, and faute personnelle (personal fault), for which suit could be 159. CoNsr. art. 75 (1799). brought only against the official in the civil courts. 1 "' As suggested by Blanco, these two kinds of actions might be decided according to different legal principles. Ultimately, the distinction between personal and servicerelated fault reflected the fear of intrusion by the civil courts in shaping public policy. Thus, the label faute personnelle denoted wrongs thought to be so divorced from the service public that by definition the availability of redress through those courts would not interfere with governmental action. 6 Today, the courts limit faute personnelle to action showing gross negligence, pure self-interest, or something akin to malice. 167 The notion of faute de service, on the other hand, has expanded in several important respects. First, the fact that an employee acted wantonly or even with malice does not foreclose a finding of faute de service, provided the government also had functioned improperly. 168 The coexistence of both types of fault is known as cumul. Second, the courts now sometimes treat fault as service-related for the simple reason that the government provided the means or the occasion for a public official to commit the wrong. 169 Thus, the government will escape liability for the torts of its employees only when, to borrow the words of a leading decision, "the wrong is without probably meant to free the administrative courts from having to apply to the government such civil law principles as respondeat superior, those courts actually have used that freedom to impose on the government a broader scope of liability than otherwise would have been the case. L. BROWN & J. GARNER, supra note 160, at 104-109. 
166.
According to an early and still-cited definition, service-related fault is "impersonal, revealing the official only as one who is more or less subject to error," while personal fault "reveals a man with his weakness, his passions, his imprudence. 168. In the well-known Anguet case, [1911] Lebon 146, postal employees had beaten the plaintiff severely for using the service exit of the post office rather than the public exit which had been closed ahead of schedule. The Conseil d'Etat awarded damages against the government on the ground that plaintiffs injuries "were attributable to the malfunctioning of a public service"-the premature closing of the post office doors. Id. In the course of reaching its decision, the Conseil expressly recognized the possibility of cumul, or combination, of faults, for it held the government answerable in damages to the plaintiff for "whatever personal liability might have been incurred by the individual officials." Id. In a subsequent case, the Conseil d'Etat awarded damages against a municipality for faute de service, even after the civil courts had held the mayor personally liable for the very same injury. Lemonnier, [1918] Lebon 761, discussed in M. LONG, P. WEL, & G. BRAmANT 1976 ). In the Lemonnier case, supra note 168, comrnmissaire du gouvernement Leon Blum stated, "If personal fault has occurred in the public service, or on the occasion of the service, or if the means and instruments that made it possible were provided by the service . . ., then the administrative courts will and must say that, while the fault may be severable from the service (which is for the ordinary courts to decide), the service is not severable from the fault. any link whatsoever with the public service."' 170 Finally, litigants can establish faute de service, and recover from the government, without tracing their injury to an identifiable act of an identifiable public official. The mere fact that the machinery of government failed to operate as it should may suffice. 171 The broad opportunities for securing compensation from the government in the administrative courts tend to discourage litigants from pursuing their remedy against the individual official in the civil courts. Other considerations reinforce this tendency. First, the Conseil d'Etat and tribunaux administratifs set rather high standards of care; they also apply strict liability in a greater number of situations than the civil courts. 72 More importantly, litigants in France, as in the United States, generally have a better chance of collecting judgments rendered against the government than against officials who may be wholly or partially judgment-proof. Added to this, the broad definition of faute de service has made choice of the government as defendant virtually irresistible.
In this type of bifurcated court system, suing the government normally means not suing the individual official since legal action against the official must be brought through an independent suit in a different forum. Thus, in France a litigant who stands a reasonably good chance of obtaining relief from the government is not likely to sue the official simply for good measure. This development has had the effect of ensuring adequate compensation of tort victims while protecting officials from vexatious litigation. 173 As long as faute de service and faute personnelle were considered mutually exclusive, 7 4 the problem of allocating liability between the government and its officials did not arise. Once a litigant recovered damages from the government for service-related fault, the government could not seek indemnification from its official on the basis of personal fault. 17 But the de facto immunity of public officials which resulted eliminated an important disincentive to irresponsible behavior. 76 With the recognition of cumul and the expansion of faute de service, the Conseil d'Etat had occasion to reconsider the allocation problem. In a pair of 1951 decisions, 7 7 it held that whether the plaintiff chooses to sue the government or an official, the defendant is entitled to recover an appropriate sum from the non-party. Where litigation is initiated in the administrative courts, as is usually the case, the government now may bring such an action r~cursoire against its officials in the same courts. 178 On the other hand, if the plaintiff chooses to sue an official for faute personnelle in the civil courts, and prevails, the official win have to pursue his right of recovery against the government in the administrative courts. 17 Thus, the administrative rather than the civil courts will always ultimately allocate liability. 80 The Conseil d'Etat has given the administrative courts considerable latitude in apportioning liability. As a point of departure, the administrative courts will determine how great a part, if any, the faute personnelle of the individual official played in causing the particular injury. Where the government is guilty of no wrong other than that committed by one of its officials and its faute de service is fully vicarious, it is entitled to full indemnification.' 8 1 In this situation, the government is in effect an insurer with full subrogation rights. However, apportionment of liability is seldom a simple mathematical function of causality. 8 2 The administrative courts appear to take a variety of policy considerations into account in allocating ultimate liability, including the degree of authority of the officials involved 183 and the need to deter their respective misconduct. 84 The fact that governmental 182. In Laruelle, [1951] Lebon 464, the Conseil d'Etat awarded a pedestrian damages against the government for injuries sustained when a soldier struck and injured him while driving an army vehicle on personal business without permission. In a subsequent proceeding it permitted the government to recover in full from the soldier, despite the fact that the army's inadequate supervision over the use of its vehicles--a service-related fault-had contributed to the accident. It justified doing so on the ground that this fault itself "had been provoked by [the soldier's] efforts to mislead the authorities in charge of the vehicle, and that under the circumstances, [he] will not be heard to invoke faute de service . . . in order to lessen his personal liability." [1951] Lebon at 465.
183. M. LONG, P. WEIL, & G. BRAmANT, supra note 168, at 379. 184. Id. at 148, 378. However, since faute personnelle requires a good deal more than ordinary negligence on the part of the individual official in connection with his duties, see note 167 and accompanying text supra, the government cannot expect indemnification from its tort litigation "has a strong disciplinary flavor"' 85 may account for the apparent effort to keep the overall financial sanction imposed on any single public official in some proportion to the seriousness of his wrongdoing.' 8 6 This evidently is done not only in the interest of justice, but also to avoid "a total paralysis of initiative in public service."' 87 In fact, according to one authority, 88 the right of recovery is not widely used.
Thus, French administrative law has integrated governmental and officer liability in a unique way. From a formal point of view, it seems at least as committed as American law to the notion that a tort victim should have his choice of suing the government or one of its officials for injury arising out of governmental action. 'Indeed, depending upon the victim's preference, French law offers him separate courts and different rules of law. Practically speaking, however, French administrative law decidedly favors litigation against the government and has thus created a de facto system of virtually exclusive governmental liability in the first instance. Nevertheless, the administrative courts permit the government to seek full or partial indemnification from its officials. The ultimate allocation of liability entails a delicate balancing of considerations that seeks to give compensation to the victim, justice to the individual official, and effective government to society. On the whole, this approach does not differ sharply from the analysis a sensitive American court might make in a jurisdiction recognizing indemnification claims by the government against its officials.
B. German Law
When the Biirgerliches Gesetzbuch (BGB), or Civil Code, was adopted in 1898, the German state still enjoyed sovereign immunity from suit. Individual public officials, however, were personally liable under civil law principles for the torts they committed in connection with governmental activity. By definition these acts lay beyond the scope of their authority. 80 The BGB, which sought to unify civil law throughout the newly organized German Reich, does not alter these basic principles. Eventually, the same objections to officer liability voiced in France and the United States-the scale of liability to which public officials are exposed, the ill effects upon officer initiative, and the officials' inability to satisfy personal judgments-created pressure for a system based on governmental liability. 1 ' 3 Following the example of several German states, 94 the Reich enacted a statute in 1910 making the government exclusively liable for the torts of federal officials. 95 Article 131 of the Weimar Constitution extended this principle to all levels of the government and gave it constitutional status.' 9 6 As interpreted by the German courts, article 131 was fully coextensive with the officer liability of section 839 upon which it was based. By its terms, § 839 applies only to Beamter, or formally appointed civil servants. Technically, torts committed by other government employees are governed by the general tort provision, BGB § 823, which imposes personal liability for wrongful injury to another's life, body, health, freedom, property or for violation of other rights. This section also expressly establishes liability for the violation of a statute intended for protection of other persons. Section 826, another general provision of the BGB, imposes liability for the willful infliction of harm on another in a manner contrary to public policy. The separate treatment of Beamtel was eliminated through subsequent constitutional developments. See note 198 infra.
The draftsmen of the BGB adopted a system based on officer rather than governmental liability largely out of concern for the financial status of the German states. H. VOGEL, DIE VERwImicHuNG DER REcHTSSTAATSwEE IM STA.TsaArGsREcHTr 14 (1977) .
When the draftsmen of the Bonn Constitution reenacted the substance of article 131, they ratified the generous construction that the courts of the Weimar Republic had given it. Thus, article 34 of the new constitution makes the government vicariously liable for the torts committed not only by public officials, but also by "any person in the exercise of the public office entrusted to him." 198 It also substitutes the term "public office" for "public power," implying that the government bears liability for injuries arising out of social services such as education or welfare, and not simply out of the exercise of the police power narrowly construed. 199 Notwithstanding the existence in Germany of separate administrative courts, article 34, like the Weimar Constitution before it, requires that all damage actions against the government based on section 839 be brought in the civil courts.2 0 0
Another feature carried forward into the new constitution is the government's discretionary right of recovery, or Riickgriff, against those officials for whose service-related torts it must answer. 201 This action, available only in the case of intentional or grossly negligent wrongdoing, seeks to preserve some of the deterrent and retributive effect of officer liability. The Riickgrifl, too, must be brought in the civil courts. 202 But even as limited, the Riickgrifl has been criticized as unfair and counterproductive, which may account for the fact that the federal and state governments in Germany seldom invoke it.203 Although governmental liability in Germany was originally strictly vicarious, the civil courts have recognized the need for compensation in many situations in which no showing of negligence or intentional wrongdoing on the part of a public official under section 839 can be made. The German courts have developed a complex array of theories by which to hold the government directly liable in damages, irrespective of individual fault. These theories afford relief when the government imposes excessive [1973] , supra, J § 2-4.
The bill still requires plaintiffs to show the violation of a legal right. However, one controversial section of the bill would make the measure of damages, which in every case is to be "reasonable and appropriate," vary depending on the seriousness of the injury, the seriousness of fault, if any, and the forseeability of damage. Plaintiffs would be entitled to full expectation damages only in the case of intentional wrongdoing or gross negligence. Though the commission's bill deletes from article 34 of the Constitution any reference to officer liability, it clearly reaffirms the principles that now govern the possibility of Riickgriff against the individual official, in particular its restriction to intentional or grossly negligent wrongdoing. 211 However, neither the reform nor the extensive scholarly criticism it has received shows particular concern for the fact that the Riickgriff is seldom used. The same can be said of the government's revised bill of 1976, which makes several important changes in the reform, 2 12 but leaves its outlines essentially intact. In fact, the draftsmen of the new bill expressly disfavored limiting the government's discretion in deciding whether or not to pursue its right of recovery.
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C. The French and German Systems Compared
Despite their characteristic separation between governmental and officer liability and between civil and administrative courts, France, and to a lesser extent Germany, have moved toward an integrated system of not affect such claims as Enteignung, see note 204 supra, or Auloplerung, see note 205 supra, which assume the validity of administrative action. STHGE [1973] , supra § 15; KoMmISSIONSBERICsT, supra note 203, at 49.
209. According to the bill, all claims subsumed under the new cause of action must be brought in the court which normally would have jurisdiction over the legality of the type of administrative action in question. STHGE [1973] , note 208 supra, § 24. In most cases, this will be the administrative courts. 210. Id. § 1(3). This would necessitate an amendment to article 34 of the Constitution. Entwurf eines Gesetzes zur Anderung des Grundgesetzes, reprinted in KommIssIoNsBnIrr, supra note 203, at 68. Since the bill would make it impossible to sue the individual official directly, it also provides for repeal of § 839 of the BGB. STHGE [1973] , supra note 208, § 34(1) (1). [1973] , supra note 208, §28; KomnssioNsnmucHT, supra note 203, at 139-42. The bill also retains the provision of current law which conditions the government's right of recovery against an official who is guilty only of gross negligence upon its having no other source of indemnity. Id. at 141. See notes 201-02 supra. As a result of the change in jurisdictional principle to be made by the reform, supra note 209, the Rickgriff action would now be exercised in the administrative courts. KOMMISSIONSmUCHT, supra note 203, at 142. Finally, the current reference to the Rrickgriff in article 34 of the Constitution would be eliminated, since governmental liability under the reform would no longer be premised upon the existence of officer liability. Id. at 69.
STHGE
212. Referentenentwilrfe, in RmFoPm Dns STAATs.rruN0SPECHTCs (Sept. 1976). Among its changes, the revised bill would (1) base the government's liability upon the wrongfulness of its action, rather than its violation of legal rights ( § 1), (2) generally excuse the government from any liability in damages, if the injury caused could not have been avoided even with the utmost of care ( § 2(3)), (3) not make the measure of damages depend on the degree of fault or foreseeability of injury ( § 2), and (4) provide that the same measure of damages be applied in Enteignung, see note 204 supra, and Aulopierung, see note 205 supra, actions otherwise not affected by the reform ( § 15(3) (1977) .
213. REFoRm DEs STATsIAFTuNGsREcirrs 170-71 (Sept. 1976). Section 42 of the new bill would eliminate from applicable law, see note 202 supra, the provision according to which the government's right of recovery against an official in the case of gross negligence is conditional upon its having no other source of indemnification. See also H. VOGEL, supra note 190, at 25. liability for government-inflicted harm. Each in a distinctive manner makes it highly probable, if not certain, that persons injured through governmental action will seek damages from the government rather than the public official. This development recognizes not merely the government's greater financial means, but also the fact that in many situations warranting compensation, the imposition of personal liability upon the individual official would be unjust or counterproductive.
More problematic is the efficacy of the right of recovery reserved to the government under both French and German law. If, as the literature suggests, the government rarely exercises this right, its deterrent and retributive functions may be of only theoretical importance. The explanation for the apparent lack of concern over this phenomenon may lie in the fact that both legal systems actually satisfy the need for deterrence and retribution through administrative discipline.
CONCLUSION
Although virtually every American jurisdiction under some circumstances permits litigants to sue both the government and its officials in tort, the relationship between governmental and officer liability remains to a large extent ill-defined. The failure of legislatures to resolve many of the problems that flow from the coexistence of these two bodies of law has had the effect both of transferring basic policy decisions to the courts and of greatly complicating governmental tort claims litigation. Furthermore, if there is any substance to the notion that the prospect of personal liability instills an unhealthy insecurity in public officials, uncertainty over the relationship between governmental and officer liability probably only aggravates the situation. Finally, confusing the various interests served by governmental and officer tort liability obscures the very great dilemma judges and juries face in attempting to render verdicts that provide tort victims adequate compensation, while simultaneously protecting the individual official from excessive personal liability.
The best solution from nearly every point of view lies in a separation of the various functions-compensatory, deterrent and retributive-served by tort liability in the governmental context. Such a separation can be achieved through both the exclusive governmental liability model and the governmental liability with indemnification model. Under either arrangement, the courts would initially concentrate upon those factors directly relevant to the tort victim's entitlement to compensation. Questions relating to deterrence and retribution, on the other hand, would be entrusted in the first instance to the government. Should action against the official be desirable, the government may, depending upon the model chosen, impose disciplinary measures or pursue its right of recovery in the courts.
The French and German experiences tend to support this type of
